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Dear Adam 
 
THE JURISDICTION, JUDGMENTS AND APPLICABLE LAW (AMENDMENT) (EU EXIT) 
REGULATIONS 2020 
 
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 
 
I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament to 
the exercise of powers by UK Ministers under the European Union (Withdrawal) Act 2018 in 
relation to proposals within the legislative competence of the Scottish Parliament. 
 
As you know, the Cabinet Secretary for Government Business and Constitutional Relations, 
Michael Russell MSP, wrote to the Conveners of the Finance & Constitution and Delegated 
Powers and Law Reform Committees on 11 September 2018 setting out the Scottish 
Government’s views on EU withdrawal. It remains the case that as the end of the 
implementation period nears we must respond to the UK Government’s preparations as best 
we can, despite the inevitable widespread damage and disruption that would cause. It is our 
unwelcome responsibility to ensure that devolved law continues to function on and after the 
end of the transition period.  
 
I attach a notification which sets out the details of the SI which the UK Government propose 
to make and the reasons why I am content that Scottish devolved matters are to be included 
in this SI. Please note, we are yet to have sight of the final SI and it is not available in the 
public domain at this stage.  
 
We will, in accordance with the protocol, advise you when the final SI is laid and advise you 
as to whether the final SI is in keeping with the terms of this notification.   
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I am copying this letter to the Convener of the Delegated Powers and Law Reform Committee.  
 
I look forward to hearing from you within 28 days from the date of this letter. 
 
                                                                    

         HUMZA YOUSAF 
 

http://www.lobbying.scot/


  NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 

THE JURISDICTION, JUDGMENTS AND APPLICABLE LAW (AMENDMENT) 
(EU EXIT) REGULATIONS 2020 

A brief explanation of law that the proposals amend 

The Justice Committee considered a notification which related to some of the 
provisions which it is now proposed will be included in this SI at its Committee 
meeting on 24 September 2019 and agreed consent should be given. That 
notification can be found here.  The SI including the provisions described in that 
notification was laid in the UK Parliament in October 2019 but then lapsed due to 
the UK General Election. The provisions which were notified are now being taken 
forward in this proposed SI.  There has been some amendment to those provisions 
and further provisions in devolved matters are also to be included in the SI.  This 
notification relates to these amendments and further provisions. 

These regulations are to be made under section 8B and paragraph 21 of Schedule 
7 of the European Union (Withdrawal) Act 2018 (“the 2018 Act”).  They make 
amendments to the Law Applicable to Contractual Obligations and Non-
Contractual Obligations (Amendment etc.) (EU Exit) Regulations 2019/834 (the 
Rome Exit SI) in light of Article 66 of the Agreement on the withdrawal of the UK 
from the EU (“the withdrawal agreement”). Amendments are also made to the 
Jurisdiction and Judgments (Family) (Amendment etc.) (EU Exit) Regulations 
2019 in light of Article 67 of the withdrawal agreement. 

Rome I and II 

The Rome Exit SI addresses deficiencies in retained EU law relating to private 
international law, specifically the rules that determine the law applicable to 
contractual and non-contractual obligations so that the rules which determine the 
applicable law continue to operate effectively after the UK’s exit from the European 
Union.  Private international law is devolved and the Rome Exit SI was made with 
the consent of the Scottish Ministers following notification to and approval of the 
Scottish Parliament. It will come into force at the end of the implementation or 
transition period (31 December 2020) (“IP completion day”).  The notification 
relating to that SI provides further detail on the law in this area.  The Justice 
Committee published its report recommending approval on 20 December 2018.    

Part III of the withdrawal agreement provides separation provisions in relation to 
ongoing matters at the end of the transition period. Title VI of Part 3 deals with  
ongoing judicial co-operation in civil and commercial matters.  Article 66 relates to 
the applicable law in contractual and non-contractual matters arising before the 
end of the transition period.  It provides that Regulation (EC) No 593/2008 of the 
European Parliament and of the Council (known as Rome I) shall apply in respect 
of contracts concluded before the end of the transition period and that Regulation 
(EC) No 864/2007 of the European Parliament and of the Council (known as Rome 
II) shall apply in respect of events giving rise to damage, where such events 
occurred before the end of the transition period. 



Rome I and Rome II set out the rules, applicable by EU Member States (except 
Denmark), for determining, where there is conflict, which law applies to 
respectively contractual obligations and non-contractual obligations. Non 
contractual obligations arise principally in the context of delict, for example claims 
for personal injury and damage to property.    

The rules identify the law to be applied in determining cases which have a cross-
border dimension. The objective of the rules is to increase legal certainty within 
the European Union by ensuring that the same national law applies to cross-
border cases across the EU.  The operation of Rome I and II (which are directly 
effective EU Regulations) are supported by provisions in UK domestic law. 

Section 3 of the 2018 Act incorporates Rome I and II and the domestic legislation 
which gave effect to them into UK domestic law which applies, as amended by the 
Rome Exit SI, at the end of the implementation period. 

Article 66 of the withdrawal agreement is given effect in UK law by section 7A of 
the 2018 Act which provides for the general implementation of that agreement.  
Section 8B of the 2018 Act provides a regulation making power to make provision 
to implement Part 3 of the withdrawal agreement including power to supplement 
the effect of section 7A and restate the law for the purposes of making it clearer 
and more accessible.   

Family Law 

The earlier notification for this SI explained that it was making minor and technical 
amendments to regulation 8 of The Jurisdiction and Judgments (Family) 
(Amendment etc.) (EU Exit) Regulations 2019/519 (“the Family Regulations”) 

Article 67 of the withdrawal agreement makes provision for matters commenced 
before the end of the transition period under Council Regulation (EC) No. 4/2009 
of 18 December 2008 on jurisdiction, applicable law, recognition and enforcement 
of decisions and cooperation in matters relating to maintenance obligations 
including as applied in relation to Denmark by virtue of the Agreement made on 
19th October 2005 between the European Community and the Kingdom of 
Denmark. (This is known as the “Maintenance Regulation”)  

The saving and transitional provisions in regulation 8 of the Family Regulations 
were made in contemplation of the UK’s exit from the EU without an agreement 
on withdrawal. As such they are inconsistent with the provisions of Article 67 of 
the withdrawal agreement, insofar as those provisions apply to matters 
commenced before the end of the transition period under the Maintenance 
Regulation.  

 

Summary of the proposals  

Rome I and II 

The proposals are to amend the Rome Exit SI to include further amendments to 
UK domestic legislation which refers to Rome I and II.  The amendments will clarify 



which “version” of Rome I and II applies and ensure clear implementation of article 
66 of the withdrawal agreement.     

Amendments are also proposed to the retained EU law versions of Rome I and II 
to clarify the timing of their application taking account of the withdrawal agreement 
and the application of those retained Regulations to conflicts of laws which arise 
intra-UK or intra UK-Gibraltar.” 

Family Law 

The notification considered by the Committee on 24th September 2019 explained 
that minor and technical amendments were proposed to regulation 8 of the Family 
Regulations (saving and transitional provision).  This proposed SI amends the 
Family Regulations to revoke regulation 8 completely and replace it with new 
provisions that are consistent with Article 67 of the Withdrawal Agreement but 
which also retain transitional and saving provisions relating to matters not covered 
by Article 67, namely choice of court agreements for maintenance made before 
the end of the transition period, and to maintenance proceedings commenced 
before the end of the transition period. The new provisions: 

 expressly provide that nothing in the Family Regulations affects the application 
of the paragraphs of Article 67 of the withdrawal agreement that apply to the 
Maintenance Regulation (and accordingly, that legislation amended or revoked 
by the Family Regulations continues to have effect for the purposes of those 
paragraphs as if the amendments and revocations had not been made);  
 

 are otherwise limited in their application to making saving and transitional 
provision with respect to proceedings commenced before the end of the 
transition period under Schedule 6 to the Civil Jurisdiction and Judgments 
(Maintenance) Regulations 2011 (allocation within the United Kingdom of 
jurisdiction relating to maintenance matters) (regulation 8 already provided for 
this) and to choice of court agreements made under the Maintenance 
Regulation or Schedule 6 before the end of the transition period, neither of 
which come within the scope of Article 67 of the withdrawal agreement. 

The other proposals relating to family law are as described in the notification which 
has already been considered and approved. 

 

An explanation of why the change is considered necessary 

Currently the Rome Exit SI provides that the retained versions of the Rome I and 
Rome II Regulations, as amended by that instrument, apply to determine 
applicable law in respect of contractual and non-contractual obligations from   IP 
completion day’ (IPCD)). This includes intra-UK matters (for example, a 
contractual dispute between a claimant/pursuer in England and a 
defendant/defender in Scotland where there is no other connection outside those 
two jurisdictions to bring any other country’s laws into play).   



In terms of article 66 of the withdrawal agreement, the EU versions of Rome I and 
Rome II apply in relation to such obligations which arise before IPCD. However, 
the withdrawal agreement requirement does not extend to wholly intra-UK matters.  

The policy approach that was approved by the Scottish Government (and 
Parliament) and the Northern Ireland Executive and the UK Parliament in 2018/19 
was that the retained versions of the Rome I and Rome II Regulations (as 
amended) will apply to intra-UK matters even where the contract was entered into 
(or the event occurred) pre-IPCD.  

Now that Article 66 of the Withdrawal Agreement has been agreed it means that 
after IPCD there will, in effect, be two versions of the Rome I and Rome II 
Regulations which may be applicable: the “real” or original EU Regulations as 
required to be applied by Article 66 of the Withdrawal Agreement, and the retained 
EU law versions as incorporated by section 3 of the 2018 Act and amended by the 
Rome Exit SI. 

This has the potential to be unclear as to which version of the regulations will apply 
in particular circumstances.  Whilst there are minimal differences between the two 
versions of the Regulations, these amendments will ensure that the position is 
made clear. So for example, in a case where Article 66(a) of the Withdrawal 
Agreement applies (e.g. the contract has connections to both the UK and France 
and was entered into before IPCD) the reference will be to the EU version of the 
Rome I Regulation, but, in a case where Article 66 of the  Withdrawal Agreement 
doesn’t apply (e.g. the contract was entered into after IPCD, or it was entered into 
before IPCD but the conflict of laws situation is only intra-UK) then the reference 
will be to the retained EU Law version of Rome I (as amended by the Rome Exit 
SI).  

The changes which will amend regulation 8 of the Family Regulations are 
necessary to ensure domestic law is consistent with the terms of the withdrawal 
agreement, specifically Article 67, and also to provide clarity on the domestic 
approach to choice of court agreements made under the Maintenance Regulation 
or Schedule 6 to the 2011 Regulations before the end of the transition period. 

Scottish Government categorisation of significance of proposals 

Category ‘A’  This category is considered appropriate because the current 
unilateral and universal application of Rome I and Rome II by European Union 
States means that they will continue to be applied in the same way once the United 
Kingdom is no longer a member of the European Union. Any differences as a 
result of these amendments, will be de minimis in nature. 

The amendments are technical in nature intended to ensure that there is clarity for 
those who need to rely on this area of the law as to which version of Rome I would 
apply to any contract and which version of Rome II would apply to any relevant 
action of delict.  

The amendments to the Family Regulations are also technical in nature and are 
intended to ensure that rules of the Maintenance Regulation continue to apply in 
respect of legal proceedings instituted before the end of transition period and in 
respect of proceedings or actions that are related to such legal proceedings 



pursuant to Article 19 of the Maintenance Regulation (the right to apply for a 
review); in respect of decisions given in legal proceedings instituted before the 
end of the transition period; to court settlements approved or concluded, and 
authentic instruments established before the end of the transition period. The 
amendments also make provisions for the outstanding matter not already included 
in regulation 8 or Article 67, choice of court agreements made under the 
Maintenance Regulation or Schedule 6 to the 2011 Regulations. 

They will ensure the continued smooth running of domestic law in this area and 
there has been no significant policy decision for Scottish Ministers to make. 

Impact on devolved areas 

The law of contract and obligations and private international law are devolved 
policy areas.  Family law is also devolved. 

The Regulations will not change the current policy position and there is no change 
in relation to the powers which are currently devolved.  

There are no impacts specific to Scotland. 

Summary of stakeholder engagement/consultation 

The Scottish Government has not undertaken any formal consultation on the draft 
SI. These amendments are intended to do two things: 
 

 address the lack of clarity which would arise on IPCD as a result of having 
2 versions of Rome I and Rome II in existence.  They preserve the position 
which was achieved by the Rome Exit SI which means that Rome I and 
Rome II will be retained in domestic law.  At the time of the Rome Exit SI 
being passed there were no comments opposing or criticising the decision 
to retain Rome I and Rome II (and to the extent necessary, the Rome 
Convention rules); and 

 
 ensure the saving and transitional provisions of the Family Regulations are 

consistent with Article 67 of the Withdrawal Agreement. 
 
A note of other impact assessments, (if available) 

We have discussed with the UK Government and have concluded that no 
significant impact on business, charities, the voluntary sectors or on the public 
sector is foreseen.  As any impact would be negligible, there is not a requirement 
to undertake an impact assessment. The amendments to retained EU law and 
domestic legislation in this instrument are intended to (1) clarify the application of 
Rome I and II after IPCD and ensure that the position agreed at the time of the 
Rome Exit SI i.e. that the retained versions of the Rome I and Rome II Regulations 
(as amended) will apply to intra-UK matters even where the contract was entered 
into (or the event occurred) pre-IPCD is preserved and (2) provide for the rules of 
the Maintenance Regulation to continue to apply in the situations set out above.  
There is no change to policy or the underlying applicable rules. 



Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 

Policy and the amendments proposed are the same across the UK and it makes 
sense in terms of efficiency for this to be done at UK level in line with the approach 
to the Rome Exit SI and the Family Regulations.   While the amendments to 
devolved domestic legislation for Rome are specific to Scotland, these are just 
consequential on the policy to Rome I and II after exit which is consistent across 
the UK.   

Both Rome I and Rome II interact with some reserved areas.  For example: Article 
6 of Rome I relates to consumer protection; Article 7 of Rome I deals with 
insurance provisions; and Article 8 of Rome II relates to unitary Community 
Intellectual Property rights.  Whilst these areas are reserved, private international 
law is devolved.  Extending the Regulations to Scotland avoids any potential 
devolution issues. 

Intended laying date (if known) of instruments likely to arise 

30 September 2020. 

If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 

Drafting issues arose late with significant changes being made to the SI. The UK 
Government has informed the Scottish Government that the SI will not be 
debated in the UK Parliament until the Scottish Parliament has scrutinised the 
Scottish Ministers’ proposal to consent. 

Information about any time dependency associated with the proposal 

It is preferable that the Regulations are in force on IPCD to ensure that legislation 
is operable and that there is a clear system in place to enable continued certainty 
in contractual disputes and family maintenance cases which have a cross-border 
dimension. 

Are there any broader governance issues in relation to this proposal, and 
how will these be regulated and monitored post-withdrawal?  

None. 

Any significant financial implications? 

Uncertainty in the law as it relates to contractual and non-contractual obligations 
has the potential to prolong disputes which is likely to have a financial impact on 
the parties involved in the disputes.   Any actual financial impact would be 
dependent on the individual circumstances of the case in question, it is not 
possible to provide an estimate of the financial impact.   The Regulations will 
however reduce uncertainty in the law. 



The changes to the Family Regulations will have no significant financial 
implications.  
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